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Introduction

This paper is part of the on-going research on the situation of the undocumented Filipino migrants in the Netherlands prepared by the Amsterdam-based Commission of Filipino Migrants Workers (CFMW).  Relevant data pertaining to “undocumented migrants” were presented, gathered, verified and confirmed during the consultations initiated by the members of the Federation of Filipino Organizations in the Netherlands (FFON). This research also aims to inform the community about the conditions of the undocumented migrants and to systematize the different initiatives taken by the Filipino community and institutions in response to the basic rights and needs of this sector.

In this FORUM, we as Filipino migrants have come together as representatives of the social, political and cultural life here in the Netherlands. We have reflected on our migrant experiences here and see how diverse and dynamic these experiences are. I would also like to add another dimension to our experience as a Filipino community, by reflecting briefly on an emerging reality in the Filipino migrant community - that of being “undocumented”.

Our starting point is a recognition that migrant rights are human rights. These human rights apply to all migrants - both the documented and the undocumented, as stated in the UN Convention on the Protection of the Rights of All Migrant Workers and Members of their Families.

The Making of an “Undocumented Migrant”

While the vast majority of the Filipino migrant community in the Netherlands are residents who have over time achieved a full legal status, there are also a number of “undocumented” Filipino migrants. Migrants begin their migration experience by being equipped with all their proper documents like: passport, work contracts, marriage contracts. What are the reasons then why some become ‘undocumented’? And why are they called ‘illegal’ or tago ng tago, literally “hiding and hiding” (acronymed TNT) in Tagalog?

We prefer to describe this reality as undocumented’ because the term ‘illegal’ tends to equate migrants with ordinary criminals. This reality (phenomenon) of being “undocumented” migrants reflects a trend which is also being experienced by other migrant nationalities not only in the Netherlands but also throughout Europe.

From our direct experience as well as from the ongoing research and recent consultations, we observed an increasing trend of being “undocumented” as compared to the situation ten year ago. Besides, becoming ‘undocumented’ can in fact be experienced right across various sectors of the community.

Elvira for instance, who had been married for two and a half years to her Dutch husband with whom she has a two year old baby, looked forward to the secure status of resident on completion of three years of marriage. However, her husband was not only increasingly violent towards her but also abuses her own four-year old daughter whom she brought with her from the Philippines. Elvira had no recourse but to leave her husband. She and her four year old daughter have no status that guarantees their stay in the Netherlands. It is also very unclear what will be the future of her Dutch child. In fact, Elvira may be forced to make a difficult choice between returning to the Philippines or to becoming an ‘undocumented’ migrant.

Current Immigration Policy and the Undocumented Migrants

It is only in the whole context of the changing immigration policies throughout Europe during the last few years that we can adequately understand the factors that contribute to turning migrants and refugees into “undocumented” migrants.

Immigration policy in the Netherlands, as elsewhere in Europe, has been changed and shaped by the integration of the European states to a “Single Europe” or as some commentators say - a “Fortress Europe”. In immigration policy terms, this means that restrictive practices are applied not only to those who want to emigrate to Europe but also to those who have already emigrated.

In the Netherlands, the substantive changes in policies as applied to refugees and asylum seekers have been frequently debated in the media. However, equally significant changes have occurred in immigration policy and practice, particularly those affecting marriage, work permits and family re-unification. These changes have a negative impact on the Filipino migrant community as well as on migrants of other nationalities.

In a context where the immigration policy is increasingly restrictive, the impact on the migrant status in the Filipino community is felt not only by migrants entering the Netherlands for the first time, but also by those who are already residing here. The majority of stay permits and work contracts are short-term: six months in the case of oil-rig workers; 1 year in the case of “au pairs”; 3 years of unbroken relationship in the case of marriage and “samenwonen” or “living together”. Within this framework, conditions of work, for example, or a violent or deteriorating marriage relationship can quite swiftly lead to a change in migrant status, eventually leading to being “undocumented”.

Additionally, because of other economic crises and other pressures (such as debt, or becoming a single parent or simply lack of choice),a number of prospective migrants take the “tourist option”. As their last choice, they join the ranks of the “undocumented” as soon as their tourist visa expires.

Deprived of Rights and Vulnerable to Abuse
Initial research, as well as direct work in the community reveal some common problems experienced by “undocumented” Filipino migrants:

a)
Being unprotected migrants, they are frequently paid the lowest wages and have to work the longest hours.

b)
Many experience confiscation of passport by their employer or host. They live in the constant threat of exposure, arrest, detention and summary deportation

c)
Being “undocumented” has a gender dimension also, given the prevailing trend of “feminization of Philippine migration”. A significant portion of those who become “undocumented” are migrant women.

Particularly in the last decade, the Netherlands, like other countries in Europe has tightened up its immigration policies. This is particularly true in the categories covering immigration for domestic work, and marriage to Dutch nationals.

In these categories, migrants are denied their basic human rights - such as the right to an ‘independent’ immigration status; to change abusive employers; to have autonomy and self-determination within marriage.

The process of becoming “undocumented” can be swift and devastating. Gina, came to the Netherlands with her one year old child as the fiancée of a Dutch man. She dreamt of a good marriage and financial security as her fiancée used to send her dfl. 600.= a month while she was still in the Philippines. Shortly after her arrival in the Netherlands, Gina discovered that her fiancé had already sold her to a sex club for a contract of dfl. 25,000. Luckily, she was rescued by her fiancé’s sister.

In this situation, Gina was afraid to face an uncertain future for herself and her child as “undocumented”. She also feared for her safety that she eventually opted to return to the Philippines without prosecuting her fiancé.

Giving Positive Response to the Needs of the Undocumented Migrants

Much has been done within the Filipino migrant community to support the particular needs of the “undocumented” among our kababayans.

Much has also been done by the “undocumented” themselves, to assert their right to live with dignity and earn their livelihood. A very positive example of this has been the initiative of migrant women who struggled for independent immigration status from their partners together with the Komite Zelfstandigverblijfsrecht. (Committee for Independent Residence Status).

As we see, there is still much to be done to support their own creativity and resourcefulness. We need to systematize our responses in the form of programs which address especially their health and legal needs - especially those meant to overcome the stigma of undergoing counseling which is very important in dealing with their trauma whether from violence, the experience of detention, or the stigma of staying at the ‘opvanghuis’ (safe house). In particular, they need reliable information for self-empowerment and making choices.

But we are challenged to go beyond addressing their immediate needs. In asserting the fundamental human rights of all migrants, we also assert the human rights of the “undocumented”.

The recent consultations with the Filipino community resulted in the following proposals:

· Provide support for the immediate needs of the undocumented, especially legal support to pursue their cases in court.

· Work permits (for whatever category of work) should be issued to migrants based on recognition of their individual rights as workers.

· Stay permits based on marriage or family re-unification should be issued to migrants in their own right and not dependent on partner or fiancé/fiancée.

Proposals for the rights of the undocumented

We respond in several ways:

1)
Campaign for the nights of the ‘undocumented’, which is provided in the UN convention on the Protection of the Rights of the Rights of all Migrant Workers and Members of their Families, linking up with the broad campaign for regularization of the status of all undocumented migrants in the Netherlands.

2)
Develop support for the campaign for the rights of the “documented” Filipino migrants in other countries in Europe.

3)
Work for the regularization of all “undocumented” migrants, together with the migrant communities of other nationalities, as well as with supporters in the Dutch society.

4)
Urge the Dutch government to ratify the UN Convention on the Protection of the

Rights of All Migrant Workers and Members of their Families. We celebrate the

50th anniversary of the Universal Declaration of Human Rights in December

1998. This would be an excellent opportunity for the Dutch government to ratify

said Convention.
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TIN Convention on the Protection of the Right of All Migrants and Members of their Families

Excerpts from its Preamble:

Bearing in mind that human problems involved in migration are even more serious in the case of irregular migration, and convinced therefore that appropriate action should be encouraged in order to prevent and eliminate clandestine movements and trafficking in migrant workers, while at the same time assuring the protection of their fundamental human rights;

Considering that the workers who are non-documented or in an irregular situation are frequently employed under less favorable conditions of work than other workers, and that certain employers find this an inducement to seek such labor in order to reap the benefits of unfair competition;

Part I.

Scope and Definition

Article 1.1 The present Convention is applicable, except as otherwise provided thereafter, to all migrant workers and members of the families without distinction of any kind such as sex, race, color, language, religion or conviction, political or other opinion, national, ethnic or social origin, nationality, age, economic position, property, marital status, birth or other status of their families; the non-recognition of their rights and the adverse effects on their families.

Recognition of the Rights of the Undocumented

The Convention also breaks new ground in dealing with the rights of both documented and undocumented migrant workers. The Convention recognizes that “the human problems involved in migration are even more serious in the case of irregular migration.” There is a timely acknowledgement that the principles of fundamental human rights are to be fully extended to the undocumented (Art. 8-35). The Convention also provides an impetus for appropriate action “to prevent and eliminate clandestine movements and trafficking in migrant workers, while at the same time assuring the protection of their fundamental human rights”

Preamble

Bearing in mind that human problems involved in migration are even more serious in the case of irregular migration, and convinced therefore that appropriate action should be encouraged in order to prevent and eliminated clandestine movements and trafficking in migrant workers, while at the same time assuring the protection of their fundamental human rights.

Considering that the workers who are non-documented or in an irregular situation are frequently employed under less favorable conditions of work than other workers, and that certain employers find this an inducement to seek such labor in order to reap the benefits of unfair competition.

Part I. Scope and Definition

Article 1.1 The present Convention is applicable, except as otherwise provided thereafter, to all migrant workers and members of the families without distinction of any kind such as sex, race, color, language, religion or conviction, political or other opinion, national, ethnic or social origin, nationality, age, economic position, property, marital status, birth or other status.

Article 1.2 The present Convention shall apply during the entire migration process of migrant workers and the members of their families, which comprises preparation for migration, departure, transit and the entire period of stay and remunerated activity in the State of Employment as well as return to the State of Origin or the State of Habitual residence.

